UNITED STATES DEPARTMENT OF COMMERCE
National Ocsanic and Atmospharic Administration
NATIONAL MARINE FISHERIES SERVICE

Southwest Region

501 West Ocean Boulevard, Suite 4200

Long Beach, California 90802-4213

In response refer to:

NOY 21 2007 2007/01232

Mr. Francis Piccola

Chief, Planning Division

U.S. Army Corps of Engineers

1325 J Street

Sacramento, California 95814-2922

Dear Mr. Piccola:

Please find enclosed NOAA’s National Marine Fisheries Service’s (NMFS) final biological
opinion (BO) concerning the effects of the U.S. Army Corps of Engineers’ (Corps) operation of
Englebright and Daguerre Point Dams on the Yuba River in Yuba and Nevada Counties,
California (proposed project) on threatened Central Valley spring-run Chinook salmon
(Oncorhynchus tshawytscha), threatened Central Valley steelhead (O. mykiss), the respective
designated critical habitats for these salmonid species, and the threatened southern Distinct
Population Segment of North American green sturgeon (Acipenser medirostris).

On March 23, 2007, the Corps delivered to NMFS’ Sacramento Area Office, an initiation
package including a cover letter requesting the initiation of formal consultation under section 7
of the Endangered Species Act for the proposed project along with a biological assessment and
essential fish habitat assessment for the proposed project. Included in the Corps’ March 23,
2007, cover letter was a request for the extension of the timeframe covered by the 2002 BO in
order to maintain coverage for the project until the current consultation could be completed and a
final, long-term BO issued. On April 27, 2007, NMFS issued a condensed BO which analyzed
the effects of continuation of operation of the proposed project for one year. The enclosed long-
term BO supersedes the April 27, 2007, BO and shall act as the final BO for the proposed
project.

Based on the best available scientific and commercial information, the enclosed biological
opinion concludes that the proposed project is not likely to jeopardize the continued existence of
the above-listed species, nor will it result in the adverse modification of their respective
designated critical habitats. Because NMFS believes there is the likelihood of incidental take of
listed species as a result of the proposed water management operations, an incidental take
statement also is attached to the biological opinion. This take statement includes reasonable and
prudent measures that NMFS believes are necessary and appropriate to avoid, minimize, or
monitor project impacts. Terms and conditions to implement the reasonable and prudent
measures are presented in the take statement and must be adhered to in order for take incidental
to this project to be authorized.
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or passage conditions, or augment spawning gravel in depleted areas, are expected to increase the
conservation value of critical habitat in the Yuba River. It is therefore reasonable to expect that
the Corps’ proposed operations on the Yuba River should at least maintain, if not slightly
improve the value of critical habitat for the conservation of spring-run Chinook salmon and
steelhead above the value that was present when critical habitat was designated on the Yuba
River in 2005.

VIII. CONCLUSION

After reviewing the current status of the threatened Central Valley spring-run Chinook salmon,
Central Valley steelhead, and southern DPS of North American green sturgeon, the
environmental baseline for the action area, the effects of future operations of Englebright Dam
and Daguerre Point Dam and all other cumulative effects, it is NMFS’ biological opinion that
operations of Englebright Dam and Daguerre Point Dam on the Yuba River are not likely to
jeopardize the continued existence of these species, and are not likely to destroy or adversely
modify designated critical habitat for the salmonid species.

IX. INCIDENTAL TAKE STATEMENT

Section 9 of the ESA and Federal regulation pursuant to section 4(d) of the ESA prohibit the take of
endangered and threatened species, without special exemption. Take is defined as to harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such
conduct. Harm is further defined by NMFS as an act which kills or injures fish or wildlife. Such an
act may include significant habitat modification or degradation where it actually kills or injures fish
or wildlife by significantly impairing essential behavioral patterns, including breeding, spawning,
rearing, migrating, feeding, or sheltering. Incidental take is defined as take that is incidental to, and
not the purpose of, the carrying out of an otherwise lawful activity. Under the terms of section
7(b)(4) and section 7(0)(2), taking that is incidental to and not intended as part of the agency action
is not considered to be prohibited taking under the ESA provided that such taking is in compliance
with the terms and conditions of this incidental take statement,

The measures described below are nondiscretionary, and must be undertaken by the Corps so
that they become binding conditions of any permits issued or project descriptions, as appropriate,
for the exemption in section 7(0)(2) to apply. The Corps has a continuing duty to regulate the
activities covered by this incidental take statement. If the Corps fails to assume and implement
the terms and conditions, the protective coverage of section 7(0)(2) may lapse. In order to
monitor the impact of incidental take, the Corps must report the progress of the action and its
impact on the species to NMFS as specified in this incidental take statement (50 CFR
§402.14(1)(3)).

While some measures described below are expected and intended to avoid, minimize, or monitor
the take of North American green sturgeon, the prohibitions against taking of endangered species
in section 9 of the ESA do not automatically apply to threatened species such as the recently
listed southern DPS of North American green sturgeon. However, NMFS is in the process of
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finalizing section 4(d) rules which will define and dictate the prohibitions against taking this
threatened DPS. Therefore, NMFS advises the Corps to implement the following reasonable and
prudent measures for North American green sturgeon. Once the final 4(d) rule is adopted, these
measures, with their implementing terms and conditions, will become nondiscretionary for North
American green sturgeon.

A. Amount or Extent of Take

NMEFS cannot, using the best available information, specifically quantify the anticipated amount
of incidental take of individual Central Valley spring-run Chinook salmon, Central Valley
steelhead, or North American green sturgeon because of the variability and uncertainty
associated with the response of listed species to the effects of the project, the population size of
each species, annual variations in the timing of migration, individual habitat use within the
project area, and uncertainties regarding meteorological conditions, water storage conditions and
the annual variability in water management practices by upstream entities. However, it is
possible to designate ecological surrogates for the extent of take anticipated to be caused by the
project, and to monitor those surrogates to determine the level of take that is occurring. The
three most appropriate ecological surrogates for the extent of take caused by the project are the
flow releases from Englebright Dam, the availability of spawning gravel below Englebright Dam
and the maintenance of clear passage through the ladders on Daguerre Point Dam.

The analysis of the effects of the proposed project anticipates that the interrelated operation of
the new full flow bypass on Englebright Dam will prevent large flow fluctuations in the lower
Yuba River which exceed those authorized in the FERC license for the Yuba Project (FERC
license # 2246). The analysis also anticipates that a pilot gravel injection below Englebright
Dam will be implemented in 2007, injecting approximately 500 tons of appropriately sized
spawning gravel into the river. Finally, the analysis anticipates that the fish ladders on Daguerre
Point Dam will be cleared of sediment, wood or other debris as necessary, and that a channel of
adequate depth and width to allow unimpaired passage of adult salmonids will be maintained
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and maintained, the proposed project will be considered to have exceeded anticipated take levels,
triggering the need to reinitiate consultation on the project.

B. Effect of the Take

NMEFS has determined that the level of take resulting from continued operation of the proposed
project is not likely to jeopardize the continued existence of Central Valley spring-run Chinook
salmon or Central Valley steelhead, and is not likely to destroy or adversely modify designated
critical habitat for these species.

C. Reasonable and Prudent Measures

Pursuant to section 7(b)(4) of the ESA, the following reasonable and prudent measures are

necessary and appropriate to minimize take of Central Valley spring-run Chinook salmon,
Central Valley steelhead, and North American green sturgeon:
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The Corps shall develop and implement a long-term gravel augmentation program to
restore quality spawning habitat below Englebright Dam.

The Corps shall develop and implement a long term program to replenish large woody
material in the lower Yuba River.

The Corps shall develop and implement a plan to improve fish passage for adult and
juvenile spring-run Chinook salmon, steelhead and green sturgeon at Daguerre Point
Dam.

Until such time as reasonable and prudent measure number 3 is fully implemented, the
Corps shall maintain the current fish passage facilities at Daguerre Point Dam to prevent
avoidable impairment of passage of listed salmonids.

The Corps shall diligently pursue the ongoing effort to fully screen the South Yuba-
Brophy irrigation diversion to meet all DFG and NMFS screening criteria.

D. Terms and Conditions

In order to be exempt from the prohibitions of section 9 of the ESA, the Corps must comply with
the following terms and conditions, which implement the reasonable and prudent measures
described above. These terms and conditions are non-discretionary.

1.

The Corps shall develop and implement a long-term gravel augmentation program to
restore quality spawning habitat below Englebright Dam.

A) The Corps shall utilize the information obtained from the pilot gravel injection
project to develop and commence implementation of a long-term gravel
augmentation program within three years of the issuance of this biological
opinion.

The Corps shall develop and implement a long term program to replenish large woody
material in the lower Yuba River,

A) The Corps shall initiate a study to determine an effective method of replenishing
the supply of large woody material that is being trapped by upstream reservoirs,
back into the lower Yuba River, in a manner that provides instream cover,
invertebrate food sources, and micro-habitat complexity created by instream
woody material,

B) The program described in Term and Condition 2. B. shall commence

implementation (woody material will be brought to the lower Yuba River) within
4 years of the issuance of this biological opinion.
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3. The Corps shall develop and implement a plan to improve fish passage for adult and
juvenile spring-run Chinook salmon, steelhead and green sturgeon at Daguerre Point
Dam.

A) The Corps shall complete the feasibility study and PED phases of the ongoing fish
passage improvement project, as described in the Corps biological assessment for
the proposed project, within five years of the issuance of this biological opinion.

B) The Corps shall commence implementation of the preferred alternative to improve
fish passage for adult and juvenile spring-run Chinook salmon, steelhead and
green sturgeon at Daguerre Point Dam, developed through the feasibility study
and PED process, within ten years of the issuance of this biological opinion.

4, Until such time as reasonable and prudent measure number 2 is fully implemented, the
Corps shall maintain the current fish passage facilities at Daguerre Point Dam to prevent
avoidable impairment of passage of listed salmonids.

A) The Corps shall continue to implement the fish ladder clearing and sediment
management programs described in this biological opinion.

5. The Corps shall diligently pursue the ongoing effort to fully screen the South Yuba-
Brophy irrigation diversion to meet all DFG and NMFS screening criteria.

A) The Corps shall diligently pursue the ongoing effort to fully screen the South
Yuba-Brophy irrigation diversion to meet all DFG and NMFS screening criteria.

X. REINITIATION OF CONSULTATION

This concludes formal consultation on the action(s) outlined in the March 23, 2007, request for
consultation received from the Corps. As provided in 50 CFR §402.16, reinitiation of formal
consultation is required where discretionary Federal agency involvement or control over the
action has been retained (or is authorized by law) and if: (1) the amount or extent of incidental
take is exceeded, (2) new information reveals effects of the agency action that may affect listed
species or critical habitat in a manner or to an extent not considered in this draft opinion, (3) the
agency action is subsequently modified in a manner that causes an effect to the listed species or
critical habitat not considered in this draft opinion, or (4) a new species is listed or critical habitat
designated that may be affected by the action. In instances where the amount or extent of
incidental take is exceeded, formal consultation shall be reinitiated immediately.
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